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('tf) artaa a61fatal
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Arising out of Order- In-Original No. 260/AC/Joshi Caterers/Div.-II/A'bad
(s) South/JDM/2022-23 dated 16.03.2023 passed by The Assistant Commissioner,

Central GST, Division-VII, Ahmedabad South

014h.1 ct> af cBT -;,n:r '3flx 1:faT 1 M/s. Joshi Caterers, Cadmarch Engineering,
('9) Name and Address of the Nr. Old Nirma Limited, Trikumpura, Vatva,

Appellant Ahmedabad - 382445

#l& rf# zr a4-st?r a sriahr srra#ar ? at ag sr sr?gr auf rnfenfaflaatg
sf@)ant#t afh srzrargerwr nraa rgammar&, at fRhark fasgt a4at2
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) ?tr saraa gt«a sf@fr , 1994 Rt earra aatumutatgalaa #t
37-arr eh qr av{a h siafa gatru saar srt fa,awar, f iar, ua fq,
tf ifa, sal ra, iatf, +&fcR: 110001 #lRt «Raft.

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(a) rear [ftTg qr r?gr it faffa« mtua 2 fea fr!ft it 3u@tr area mgwt t{"{

3nra zr«ae Raz aminaazftuvarfaffaa 2
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In case of rebate of duty of excise on goods exported to any country or territory ,
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

() sif 3nra#t 5uar gen a gra# ft st sq€t ?fezmt #t&2 sit hr am2rsz
arr g fa a gaf@4 srga,ftrt i:nftct- at arr rTar ?fff (i 2) 1998
arr 109 arrfg fu mu gt

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) htrscar g/en (ft ) Ra I al, 2001 h fRa 9 a siafa fcl faffe qua ienr <g-8 it
"Sl"@<TT it, fq« am2or h 4fa smut hfa faafaRha a far-srr qisf star R7 tat
4failarr3f sea fr star Reul sh rzr arr z #r er gflf a siafa mu 35-"?; it
f.=tmftcr ftamar aarh arr ftn-6 ara #Rt 4fa fr 2tRfey

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfasastar a arr sgtira uq ara srt rsta glat srt 200/- ftq7arrt
srg it sgi ia74 v#arasnar gt at 1000/- ft5l ·ara ftsq

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

tar green, hrfrr saraa greenqiaa fl«tr rrrf@4wraftsf:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~m1?rJi arfuf.:r4i:r, 1944 Rt uT 35-47/35-< ah siaif:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3Rfa aRaa aarg rgarz h srarar Rt fa, sf)Rt m far gr«an, Rh
3Ta grc# vi aata sftRr natf@awr (Ree) RR7 4fn fr@fa, sgarar ii 2a rt ,
agr7 sraa, aa, f@earr,gar4la-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndf1oor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.
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(3 ) zRrs?gr it a& "WI" 3lR!?TTmrr@tar? at r@a sitar h fa trn cfiT~~

erf sr afeu zr azr gt? z ft fa far qt af aafnfrfa sf)a
+rznf@2awRt ua aftat a#tratzazazfr sat?1

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rlJllJIWl geen sf@2far 1970 rnr ti@hf@ea Rt sag4l -1 siafa fafRa Ru agar UR
nae=a atpen?gr znf@fa f7oft nf2eat a st2a l tr2ta Rta 4faus6.50 hra .4rraagen eazr@trarfg1

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) <at iaf@eratRider aaa f#iii ft 2it sf?znaffafa star ? shfu
gees, h{tr saraa gr«aqiataaffrr annf@ear (raffafe) ITT1=r, 1982 ~~~I

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) oo es,hr 3uraa gt«a qi hara aflrrnaff@ear (fez) 1fcn ma- arifu;rr %~
afnriu (Demand) v is (Penalty) #T 10% q4 war #ar sfaaf 2 zifa, sf@aar gf sat
10~ WC; ti (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

hhr 5ara grast hara h sia«fa, gfar2tr afar Rt air (Duty Demanded) I
( 1) is (Section) 1 1D h agafeuffaUM;
(2) far mraa@dz #fez Rt aft;
(3) hr?zhf2z tit afr 6hag+?af

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit. taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) ST r?gr h #fasf nf@eraaa #gt grea srzrar gr«arau fa ct IRa gttii fat ru
Fee 10% parrsit sgl ha ars fa(Ra gt aa awza10% {marRtsraft

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute."
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F.No. GAPPL/COM/STP/4931/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Joshi Caterers,

Cadmarch Engineering, Nr. Old Nirma Limited, Trikumpura, Vatva,

Ahmedabad (hereinafter referred to as "the appellant") against

Order-in-Original No. 260 /AC/Joshi Caterers/Div.-II/A 'bad

South/JDM/2022-23 dated 16.03.2023 (hereinafter referred to as

"the impugned order") passed by the Assistant Commissioner,

Central GST, Division-VII, Ahmedabad South (hereinafter referred to
as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant were

holding Service Tax Registration No. MKFJ1151BSD001. The

Income Tax Department provided data indicating taxable income for

the financial year 2015-16. On scrutiny of the data received from

the Central Board of Direct Taxes (CBDT) for the FY. 2015-16, it

was noticed that the appellant had earned an income of Rs.

30,93,250/- during the F.Y. 2015-16, which was reflected under the

heads "Sales / Gross Receipts from Services (Value from ITR) filed

with the Income Tax department. Accordingly, it appeared that the

appellant had earned the said substantial income by way of

providing taxable services but had not paid. the applicable service

tax thereon. The appellant were called upon to submit required

details of service provided during the FY. 2015-16, however, they

did not respond to the letters issued by the department. The

appellant's failure to register for service tax, respond to

correspondence, and properly assess service tax liability led to

allegations of willful suppression of facts and evasion of payment.

As a result, a demand for service tax payment of Rs. 4,48,521/- for

the F.Y. 2015-16, along with interest and penalties, was issued.

2.1. Subsequently, the appellant were issued Show Cause Notice

No. WS02/Range-I/TPD/Techn0(2015-16)/2020-21 dated

28.12.2020, wherein it was proposed to:

a) Demand and recover an amount of Rs. 4,85,521/- for FY.
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F.No. GAPPL/COM/STP/4931/2023-Appeal

2015-16 under proviso to Sub Section (1) of Section 73 of the

Finance Act, 1994 along with interest under section 75 of the

Finance Act 1994 (hereinafter referred to as 'the Act).

b) Impose penalty under the provisions of Section 77 (1) and

77(2) and 78 of the Act.

3. The SCN was adjudicated vide the impugned order wherein:

a) The demand of service tax amounting to Rs. 4,85,521/- for

F.Y. 2015-16 & 2016-17 was confirmed under proviso to Sub

Section (1) of Section 73 of the Act.

b) Penalty amounting to Rs. 4,85,521/ was imposed under

section 78 of the Act.

c) Penalty amounting to Rs. 10,000/ was imposed under

section 77 ( 1) of the Act.

4. Being aggrieved with the impugned order passed by the
adjudicating authority, the appellant have preferred the present

appeal, inter alia, on the following grounds:

► The appellant submitted that the department has erred in levy
of service tax of Rs. 4,85,521/- that during the period under
reference the appellant were engaged in providing canteen
services to factories

► The appellant further have drawn attention to Notification
No.25/2012-ST dated 20.06.2012, which 1s produced
hereunder.

In exercise of the powers conferred by sub-section (1) of
section 93 of the Finance Act, 1994 (32 of 1904) (hereinafter
referred to as the said Act) and in supersession ofnotification
number 12/2012- Service Tax, dated the 17th March, 2012,
published in the Gazette of India, Extraordinary, Part II,
Section 3, Sub-section (1) vide number G.R.R. 210 (E), dated
the 17th March, 2012, the Central Government, being satisfied
that it is necessary in the public interest so to do, hereby
exempts the following taxable services from the whole of the
service tax leviable thereon under section 66(8 )ofthe said Act,
namely:

5



F.No. GAPPL/COM/STP/4931/2023-Appeal

19 Services provided in relation to servng of food or

beverages by a restaurant, eating joint or a mess, other than

those having the facility of air-conditioning or central air

heating in any part of the establishment. at any time during
the year

19A Services provided in relation to serving of food or
beverages by a canteen maintained in afactory covered under
the Factories Act, 1948 (63 of 1948), having thefacility ofair
conditioning or central air- heating at any time during the year

► Accordingly, the appellant claimed exemption under Entry No.

19A of the Notification No. 25/2012-ST respectively.

► The Ld. Assistant Commissioner has erred in law and on facts

in invoking extended period of limitation u/ s 73 ofthe Finance
act, 1994.

► The Ld. Assistant Commissioner has issued SCN after

caseation/ dissolution of partnership firm and death of
partner.

► The Ld. Assistant Commissioner has erred in levy of Penalty Rs

4,48,521/- under section 78 of the Finance Act, 1994.

► The Ld. Assistant Commissioner has erred in levy of Penalty Rs

10,000/- under section 77(1) of the Finance Act, 1994.

► The Ld. Assistant Commissioner has erred in levy of interest

on Rs 4,48,521/- under section 75 of the Finance Act, 1994.

5. Personal hearing in the case was held on 15.03.2024. Sh.

M.S.Chhajed, CA, appeared for PH. He stated that the client is

providing Canteen Services in the factory which is exempt. Hence no

liability of service. He also reiterated the contents of written

submission dated 15.03.2024.

6. I have carefully gone through the facts of the case, the

impugned order passed by the adjudicating authority, submissions
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F.No. GAPPL/COM/STP/4931/2023-Appeal

made in the Appeal Memorandum as well as those made during the

course of personal hearing and documents available on record. The

issue to be decided in the present appeal is whether the impugned

order passed by the adjudicating authority, confirming the demand

of service tax against the appellant along with interest and penalty,

in the facts and circumstance of the case, is legal and proper or

otherwise. The demand pertains to the period FY 2015-16.

7. The appellant submitted that the department has erred in

confirming demand of service tax of Rs. 4,85,521/, that during the

impugned period the appellant were engaged in providing Canteen

services/Restaurant services to factories viz. Cadmach Machinery

Company Private Limited and Cadila Healthcare Limited.

7 .1. The appellant further have drawn attention towards the

Notification No. 25/2012-ST dated 20.06.2012, which exempts the

service provided by the appellant, which is produced hereunder.

****** the Central Government, being satisfied that it is necessary in
the public interest so to do, hereby exempts the following taxable
services from the whole of the service tax leviable thereon under
section 668 ofthe said Art, namely:

19 Services provided in relation to serving offood or beverages by a
restaurant, eating joint or a mess, other than those having the
facility of air-conditioning or central air-heating in any part of the
establishment. at any time during the year

19A Services provided in relation to serving offood or beverages by
a canteen maintained in a factory covered under the Factories Act,
1948 (63 of 1948), having the facility of air-conditioning or central
air- heating at any time during the year

7.2. Accordingly, the appellant claimed exemption under Entry No.

19A of the Notification No. 25/2012-ST dated 20.06.2012.

7

8. On the aforesaid exemption, I find that the expression used

"services provided in relation to serving of food or beverages by a
canteen maintained in a factory covered under the Factory Act, 1948"

clearly implies availability of conditional exemption if maintained in
a factory which is covered under the Factory Act, 1948. I find that

the appellant have submitted the copy of license issued to them by
ra vc»r
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F.No. GAPPL/COM/STP/4931/2023-Appeal

the Directorate Industrial Safety & Health, Ahmedabad, valid upto

31.12.2021 approving the premise of Cadmech Machinery Co. Pvt.

Ltd.'s premises for use as a factory. The appellant have also

submitted copy of contract entered by them with Cadila Healthcare

Limited, according to which, the appellant have provided the

catering services at the canteen within the factory premises of the

later. I also find that Cadila Healthcare Limited, Ahmedabad and

Cadmech Machinery Co. Pvt. Ltd. are Public Limited Company and

Private Limited Company duly incorporated under the provisions of

Companies Act, 1956. Further, I find that as per Section 2 (m) of the
Factory Act, 1948

"(m) "factory" means any premises including the precincts thereof
whereon ten or more workers are working, or were working on any
day of the preceding twelve months, and in any part of which a

manufacturing process is being carried on with the aid ofpower, or
is ordinarily so carried on, or

(i) whereon twenty or more worlcers are worlcing, or
were worling on any day of the preceding twelve
months, and in any part of which a manufacturing
process is being earned on without the aid ofpower,
or is ordinarily so carried on,

(ii) whereon twenty or more worlcers are worlcing, or
were worlcing on any day of the preceding twelve
months, and in any part of which a manufacturing
process is being carried on without the aid ofprower,
or is ordinarily so carried on. ·

but does not include a mine subject to the operation
ofthe Mines Act, 1952 (35 of 1952)), or a mobile unit
belonging to the armed forces of the Union, railway
running shed or a hotel, restaurant or eating place"

8.1. From the above, I have observed that the appellant have

provided the service of canteen to the establishments under Factory

Act, 1948 and for that purpose claimed exemption under Mega

Exemption Notification No. 25/2012-ST dated 20.06.2012 as per

Entry No. 19A.
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F.No. GAPPL/COM/STP/4931/2023-Appeal

Therefore, in view of the above, I hold that exemption claimed

by the appellant are available to them as per entry no. 19A of the

Notification No. 25/2012- ST dated 20.06.2012 as amended by

Notification No. 14/2013-S.T, dated 22-10-2013, for providing

service at the canteen of Cadila Healthcare Limited and Cadmech

Machinery Co. Pvt. Ltd., which is a public limited company and

Private Limited Co. respectively, duly incorporated under the

provisions of Companies Act, 1956. Hence, the appellant are not

liable to pay service tax. Since the demand of service tax is not

sustainable on merits, there does not arise any question of interest

or penalty in the matter.

12. Accordingly, in view of my foregoing discussions and finding, I

set aside the impugned order passed by the adjudicating authority

for being not legal and proper and allow the appeal filed by the
appellant.

The appeal filed by the appellant stands disposed of in above
terms.

3%
r#i&

30JG (rfea)
Date : / 3 .03.2024

Attested~
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F.No. GAPPL/COM/STP/4931/2023-Appeal

By RPAD I SPEED POST
To,
M/s. Joshi Caterers, Cadmarch Engineering,
Nr. Old Nirma Limited, Trikumpura,
Vatva, Ahmedabad
Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone,

2. The Principal Commissioner, CGST, Ahmedabad South

3. The Assistant Commissioner, Central GST, Division-II, Ahmedabad
South.

4. The Supdt. (Appeals), CGST, Ahmedabad South (for uploading the
OIA)
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